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INTRODUCTION

The Center for Research-Action on Race Relations (CRARR) is a Montreal-based independent, non-profit public interest advocacy group which was established in 1983 with the mandate of promoting the full participation of members of minorities and urban aboriginal communities in all aspects of society.   Funded by all three levels of government and private sector companies, CRARR conducts research and public education activities on race relations issues. In addition, we provide various services to individuals and institutions on matters related to equity and diversity and gets occasionally involved as intervenors in human rights and Charter litigation in the area of systemic racism.

Since its inception in 1983, CRARR has been closely involved in justice and equality rights issues. It has intervened and provided input to government, community and other institutions on human rights and race relations issues, access to justice for ethnocultural communities, and more recently, hate crime.   

This brings me to the topic of my presentation: the ability of the justice system to respond to the needs of victims of race-based hate motivated crime.

My presentation today seeks not to be a presentation of empirical evidence of hate crime in Canada and its consequences for public policy.  This is the main task of my co-panelists whose academic research can no doubt provide you with such scientifically sound data. 

Rather, I wish to focus on the issues from a community perspective, and more specifically, from the perspective of racial minorities and newcomers, reflecting what our organization does best. In this regard, I would like to raise, in my presentation, areas of concern that require further discussion, theorization and eventually action on hate crime in Canada.

THE NEED FOR A NATIONAL UNIFORM DEFINITION
Hate crime based on the race or religion of a person still remains, for many, an issue in search for better definition in Canada, as there is no national, uniform and common legislative guideline on this issue.  For the most part, the media, the police and the community tend to focus on hate crime that manifests itself in obvious forms such as:

∑
Random acts of physical force committed against persons that are motivated by hatred towards people of color and religious groups, notably Jews, Sikhs and Moslems.  This is the recent case of the fatal beating of a man of Sikh faith in Vancouver, British Columbia, by a group of young white males.

∑
Anonymous vandalism against property such as the painting of swastika on synagogues and the tombstones in Jewish cemeteries.  This happens from time to time in several Canadian cities such as Montreal.

∑
The Dissemination of hate propaganda in public places.  This is a common practice that involves hate propaganda and the denial of the Jewish Holocaust in places such as classrooms; the cases of Ernst Zundel and Philip Rushton in Ontario, Jim Keegstra in Alberta and Malcolm Ross in New Brunswick immediately come to mind as they were subjects of great political and legal debates in Canada.

∑
Organized group activities driven by fascist and extreme right wing ideologies.  The case of the Aryan Nation in Alberta, Canada, which is a band of armed, neo-Nazi group that had links to terrorist groups in the North and Mid-West United States.

The above can be described as explicit acts of hate crime, which are sanctioned by the Canadian Criminal Code.  For instance, our country’s Criminal Code forbids, since 1969, the knowing and willful dissemination of hate propaganda against identifiable groups on the basis of race, color, religion and ethnic or national origin (sections 318 and 319).  

Since in 1995, additional penalty-enhancement provisions were added to our country’s Criminal Code whereby a presiding judge is instructed to take into consideration the following principle - and I wish to cite section 718.2 of the Criminal Code:

(a)
a sentence should be increased or reduced to account for any relevant aggravating or mitigating circumstances relating to the offence or the offender, and, without limiting the generality of the foregoing,

(i)
evidence that the offence was motivated by bias, prejudice or hate based on the race, nationality, color, religion, sex, age, mental or physical disability or sexual orientation of the victim, or

(ii)
evidence that the offender, in committing the offence, abused a position of trust or authority in relation to the victim

shall be deemed to be aggravating circumstances.
Canada’s Criminal Code is not the only legislative instrument with which we use to combat hate crime and hate propaganda.  Other instruments such as human rights legislation and broadcast regulations exist in many federal and provincial jurisdictions in Canada that make it an offense to commit, act or utter words that expose, or tend to expose, members of minorities to hatred, contempt, ridicule and discrimination.  

Other laws such as the Customs Act and the Immigration Act that stop hatemongers and hate propaganda at the borders, except, of course, when hate is promoted in new media such as the internet (Canada’s broadcast regulator, the Canadian Radio-Television and Telecommunications Commission, recently stated that it does not consider the internet to fall within its jurisdiction and that it cannot therefore regulate it).  In at least several provinces (notably British Columbia and Saskatchewan) and at the federal level, it is considered a violation of law to incite others to discriminate against members of protected groups, including groups such as gays and lesbians, the disabled and seniors.

However, what we lack in Canada is legislation akin to the US 1990 Hate Crime Statistics Act, whereby a uniform, national and consistent definition of hate crime is provided.  Therein lies the first obstacle to successful documentation and prosecution of hate crime, especially hate crime directed towards racial minorities, aboriginal peoples, and, to a certain extent, members of official languages groups.

Presently, Canadians have to rely on the individual police services’ policy on hate crime for protection and other prevention action.  There are problems to this approach.  First, not all police services in Canadian cities have a concise, detailed and publicly known hate crime policy; for instance, few people working in race relations and immigration in Canada’s second largest city, Montreal, know that there is such a policy).

Second, definitions vary.  As Prof. Julian Roberts pointed out in his 1995 study for the Justice Department, some police services use an exclusive definition, whereby a crime is considered hate crime only when it is “based solely” on the victim’s race or religion; others use a more flexible definition whereby the criterion of “in whole or in part” is used to determine whether the act is motivated by hate.

The diversity or disparity of definitions naturally result in problems in reporting and ultimately in incomplete assessment of the extent and the scope of hate crime in Canada.  There are, of course, other factors which I will discuss later.

It is clear that without a common legislative definition, we are deprived of a national, clear and inclusive definition of hate crime that can retain the serious attention of law enforcement professionals and even, Crown attorneys and judges.

In April 1997, community activists, policy makers, law enforcement officials and legal experts gathered at the National Planning Meeting on Hate Crime and Bias Activity in Ottawa, at the invitation of Canada’s Minister responsible for Multiculturalism, the Hon. Hedy Fry.  One of the main considerations that came out of that meeting was that there needs to be, in Canada at least, a uniform, standard and nationally understood definition of hate crime.   Recommendations were made to the federal and provincial attorneys-general to adopt move in that direction; to date, however, no such legislative action has been undertaken.

Without a clear national definition and statistical reporting system, we in Canada cannot ascertain the exact nature and scope of hate crime committed against members of minorities protected by our human rights legislation.  This leaves us as a country, open to at least two scenarios: either we are grossly under-estimating and under-reporting hate crime, or that we are institutionally devoting great attention to a situation that is at best isolated and anecdotal.  

As we have indicated in our 1995 brief to the House of Commons during the study of the penalty-enhancement bill (known then as Bill C-41), the quantity of hate acts has become too many to ignore.  Granted, we in Canada have no racist Church burnings, no KKK parading in the streets, no white men chaining and dragging black men to death.  But we have our share of racist skin heads, of white people who feel that Aboriginal peoples are enjoying too much a double standard, of members of Armed Forces who are discovered to be members of Neo-Nazi groups, as recent commissions of inquiries, court trials and other investigations have shown.  

In addition, attitude surveys carried out in Canada since 1978 have consistently pointed to the fact that between 10 and 20% of the Canadian population is extremely intolerant towards racial minorities, particularly people of African and Arab descent.   

We carry, I believe, the seeds for racial violence in our society, and unless we have a legislative yardstick whereby to measure the extent of hate and hate crime, we are leaving our people vulnerable to a crime that does not speak its name but that is committed in our communities, perhaps more than we expect.

Thus, it is imperative for Canada to have at least its own Hate Crime Statistics Act.
THE NEED FOR COMMUNITY INFORMATION AND COOPERATION

The second issue of major concern is how potential and actual victims of hate crime should be assisted by law enforcement and other justice officials.  CRARR’s immediate concern involve racial minorities and newcomers, and to a greater extent, aboriginal peoples in urban areas.  The questions are serious:

∑
Are members of these groups adequately informed about what hate crime is or when a crime is a hate crime?  

∑
When they believe they have become targets of hate crime, do they believe they can get fair and equal attention, assistance or treatment from the police and the justice system?  Do they have such fear or mistrust in the criminal justice system enough that a chilling effect can prevent them from reporting hate crime to the police?

∑
If there is no clear hate crime policy, can the criminal justice system respond adequately to the community needs, or is it left to individual officers to act according to their personal ability or skills?

I believe that there is, in Canada at least, too much emphasis on policies and policy-makers when we deal with hate crime.  Often, we forget about the victims of hate crime, as we too often forget about the victims of other crimes.

If we focus on people who can or who do become victims of hate crime, the issues are indeed complex.  We need to take into account the particular nature and life experiences of each of these groups if we wish to intervene more effectively for their physical, psychological and emotional safety.

For newcomers in general, there is the issue of familiarity with and trust in the Canadian justice system.  We take for granted that immigrants from war-torn or politically corrupt countries distrust the system; however, we often forget that for many, the concept of human rights is essentially what we know as political liberties.  The concepts of equality before and under the law, of social and economic rights that are enshrined in our human rights legislation, or of a state agency called the human rights agency whose role is to protect them from discrimination from other individuals or from the state itself, can be, in many cases, beyond their immediate grasp.   

In this context, newcomers need to be informed of the notion of a crime that is motivated by hatred towards one’s personal characteristics and that is sanctioned by the state.  They need to be informed as well of how hate crime manifests itself, as many of them may experience acts of hate without knowing that they are against the law and can be prosecuted.  Further, the need to gain citizenship can psychologically deter some newcomers from dealing with the criminal justice system for fear that they can be entangled in a process that can lead to either experiencing problems in acquiring citizenship.

Imagine the Chinese migrants in the West Coast becoming victims of racist vandalism or threats of racist violence.  Due to their uncertain legal status, the public backlash against them that became somewhat normalized under the guise of outcries for stricter immigration control, how many Chinese migrants would come forward to report a hate crime if and when they are subject to it?

For this reason, community education on hate crime needs to be part of immigrant settlement and citizenship training, which often leaves out human rights education and information on the criminal justice system. 

In teaching newcomers about hate crime and human rights, special attention must be paid to the fact that many newcomers from countries torn by war and ethnic strife do carry old-world prejudices with them and that these prejudices may themselves be considered hate crime if acted out in Canada. 

For racial minorities, at least those racial minorities who, like First Nations communities, have a history of negative interaction with the criminal justice system, we have to take into consideration several factors:

∑
Concerns that they will not be taken seriously or given sufficient protection by the police, especially when the police does not reflect the community in terms of race, class and gender;

∑
Concerns that they will be subject to reprisals, since the system is often perceived to be, or is actually, too slow or too lenient towards those who commit hate crime against racial, religious or sexual minorities; and

∑
Concerns that media and police bias and systemic racism in the justice system will make them into suspects, objects of public scrutiny or scorns, or criminals instead (this is the same concern shared by women victims of sexual assault).

The apprehension of racial bias in the criminal justice system is perhaps the most damaging factor that may inhibit victims of racist hate crime from coming forward to report.  Many members of racial minorities are familiar with the way they are or may be treated by the system.  

Media and other public reports are there to remind them that fair access to justice is not always guaranteed when they are reminded of the findings of the 1987 Royal Commission of Inquiry into the Donald Marshall case in Nova Scotia, the 1992 Report to the Premier of Ontario on race relations and the Black community, or the 1995 Commission of Inquiry into Systemic Racism in the Ontario Criminal Justice System, to name a few.

These are but a few of the barriers facing racial minorities and newcomers in dealing with hate crime that were identified at the 1997 National Round-Table Meeting in Ottawa.

I must open the brackets here when speaking of victims and communities affected by hate crime. In a pluralistic society where multiple identities are a fact of life, individuals belong to a wide range of social categories and as a result, can become vulnerable to multiple forms of discrimination and hate.  This leads to the obvious question: how is a disabled woman of color or a gay Sikh male who is a victim of hate crime treated by the police and other justice officials?  How can helping professionals, including the police, provide a safe environment for these individuals to come forward to report and receive adequate treatment of assistance?

This leads me to the third major issue.

THE NEED FOR TRAINING CRIMINAL JUSTICE OFFICIALS OTHER THAN POLICE

Due to the plethora of materials on the issue of training and the time constraints, I would like to raise a couple of issues that are usually neglected in public discussions of hate crime.

First, we often focus on police training at the expense of the training of Crown attorneys and judges. Recently, in a criminal trial in Montreal that involved a group of young racist white males charged with physically assaulting other anti-racist white youths, the Crown prosecutor made a plea bargaining with the defense attorney for a more lenient sentence; the judge, however, cited section 718.2 and imposed a tougher jail term on the accused. As the penalty-enhancement provisions of the Canadian Criminal Code are beginning to be applied, it is clear that training is desperately needed.  

Already, in many jurisdictions, judges, especially those at the lower court and trial divisions, are not representative of and sensitized to contemporary social realities.  Neither are Crown attorneys.  Whether they are aware of the dynamics of hate crime and are capable of dealing with it in a proper fashion, or whether they believe in such a concept in the first place, remains to be determined.  

Our concern is that such awareness or sensitivity exists only for hate crime incidents that are well covered by the media and followed by community groups, while less high profile hate crime acts may not receive due judicial attention.  The fact only that social context training of judges, such as the model of the National Judicial Institute based in Ottawa exists only in a few provinces, is a cause for concern, especially in light of the fact that the majority of judges in Canada, and elsewhere, seldom have any direct personal or professional contacts with the very people whom one Canadian Supreme Court Justice calls members of an ‘insular minority” (the Andrews case, 1989).

Second, we may neglect the ability of crime victims assistance professionals and other court counselors to help victims of racist hate crime.  Since most helping and counseling professionals such as psychologists, social workers and therapists are usually not trained to work with a multicultural and multiracial population (for instance, most social work schools in Canada have no compulsory courses on anti-racist social work and integrated anti-racism or multiculturalism in their curriculum), it is pertinent to ask whether victims of hate crime can receive adequate support from crime victims assistance programs.  This is often crucial for these victims to go through the process, or to participate in the prosecution process.

Given the nature of hate crime, special attention needs to be paid to the consequences of hate crime on the so-called indirect victims, i.e. other members of the group who can be equally but silently aggrieved by the violence visited upon the direct victims of hate crime.   Are crime victims assistance or compensation program managers trained to respond to hate crime?  This remains an open-ended question, still.

My third and last point on this issue is that despite public discussions on hate crime in Canada in the last few years, there is little done, in my opinion, to gauge the knowledge, behaviors  and attitudes of criminal justice officials, including law-enforcers and judges, on hate crime.  Do these officials consider hate crime a real or serious issue, or do they view it as a form of “politically correct” thing imposed by politicians who bend over to the agenda of “special interest groups”?  Do they feel, as some do, that hate crime becomes a public problem unlike other crimes only because there is an official definition in the Criminal Code?  These questions were very evident during the Parliamentary debates on section 718.2 (the penalty-enhancement clause) back in 1995, as many right-wing politicians saw it more as a formal recognition of the “homosexual agenda” – due to the words “sexual orientation” in the clause, than as a needy response to real anti-gay violence in major cities.  Other politicians feel that a crime is a crime is a crime and that to single out factors such as race, gender or religion is to give special treatment to a particular group.

I believe that unless we measure criminal justice officials’ “KBA” towards hate crime in Canada, we are not only skating on thin ice where enforcement and prosecution are concerned, but that we are also failing to engaging the system as a whole in the collective fight against hate crime.  This is why we at CRARR have put forward a proposal to the federal government to assess these officials’ KBA, since this is one fundamental element lacking in the development of a national strategy on hate crime.

THE NEED FOR ACCESSIBLE AND ACCOUNTABLE MEDIA COVERAGE

My last area of concern is how the Canadian media cover hate crime.  

It is fascinating that when the media report on hate crime, it is the stories of those who commit the hate crime that we hear or read about.  Who among us knows more about Marc Lepine than about the 14 women he killed?  Who among us knows more about the feelings and backgrounds of the white young men who killed the Sikh man in Vancouver?  Who among us knows more about Jim Keegstra than about his high school students who became unwillingly contaminated by his anti-Semitic diatribe?

This is where the fight against hate crime risks becoming a losing fight.  Often by focusing more on the hate crime perpetrators and less on victims, the media glamorize the criminals at the expense of those who suffer from their crime.  They also publicize and in a way, facilitate the access of members of the public of hate information and activities.   

I do not wish to accuse the media of bias in reporting.  I do reproach them, however, by not considering the sufferings of the direct and indirect victims of hate crime as being important, relevant or “newsworthy” enough, as if the consequences of hate crime are to born alone by these victims, in private.  This is exactly the same problem with the Somalia inquiry whereby Canadians knew almost everything they wanted to know about racist Canadian soldiers and their deadly actions, but practically nothing on the victims and their sufferings.

My other concern is that journalists, like judges, have yet to reflect the community their newspapers inform every day and that, like many other professionals, have no training on human rights or hate crime.  As a result, many journalists reproduce biases and exclusionary practices in their reporting; some acts of hate crime are given more coverage (especially in cases of gay-bashing), while others, scant attention (for instance, the Montreal French coverage of the sentencing of the racist beating of anti-racist skinheads seldom refered to such acts of violence as hate-motivated crime).  

Access to media and fair media reporting go hand in hand.  In dealing with hate crime, the issue becomes much more critical due partly to the growing concentration of Canadian media ownership in the hands of a few, especially the more neo-conversative publishers and editors whose media are increasingly hostile to everything related to social justice, equality, feminism or anti-racism.  Sometimes, these media themselves help perpetrate a climate conducive to hate and contempt towards racial minorities and immigrants; for instance, one national refugee group in Canada recently wrote to the editor of a national newspaper to complain about its biased and incorrect coverage of refugees and immigrants and received a formal warming from the newspaper’s lawyer.

This is, in my opinion, the other missing link in a national strategy on hate crime.  We cannot reach the public for information or educational purposes without the conventional media’s assistance.   Nor can we an effective job when new media such as the Internet still challenge national or even international regulation (the CRTC, the Canadian equivalent to the Federal Communications Commission, has considered new media not to be broadcasting and therefore beyond it regulatory scope).

I invite suggestions for media action on hate crime.

CONCLUSION
In my presentation, I have sought to provide the community’s perspective on hate crime and on the manner in which the criminal justice system responds to hate crime, notably when it is motivated by race, ethnicity and religion.

I have identified several areas where concerted action is required, in Canada or in any other country that must respond to this growing phenomenon:

•
Establishing a national, uniform policy framework with which the community and criminal justice officials agree on the definition of hate crime and on the course of action to take.

•
Empower communities and minorities most affected by hate crime. Ensure people’s involvement in shaping information, deciding on the mode of information transmissions and developing activities that prevent and punish hate crime.

•
Provide training to those who have to enforce the law, from the street level to the courtroom and to those whose duty is to assist, counsel and support the victims of crime, so that these victims can trust and benefit from such help.  But first, measure their ability to acknowledge, address and attack (the three As of institutional response) hate crime, for without such evaluation, we cannot achieve full institutional action on hate crime.

We at CRARR are committed to projects and actions that address these three main issues.  We would welcome any suggestions and offers to partnerships in our quest for an effective, comprehensive and inclusive national strategy on hate crime in Canada.

In ending as always, I believe in a question: How can the human world live its difference and how can racial, religious and sexual minorities live otherwise.  This may be no place to end, but it may be a place to begin.   

APPENDIX

Canada has signed international conventions to protect human rights and to combat racism and other forms of discrimination: particularly, the International Convention on the Elimination of All Forms of Racial Discrimination, as adopted by the General Assembly of the United Nations in 1965 and signed in 1966 and ratified by Canada in 1970.   Article 4 of this Convention is of particular interest and relevance to the present discussion on hate crime:

Article 4
States Parties condemn all propaganda and all organizations which are based on ideas or theories of superiority of one race or group of persons of one color or ethnic origin, or which attempt to justify or promote racial hatred and discrimination in any form, and undertake to adopt immediate and positive measures designed to eradicate all incitement to, or acts of, such discrimination and, to this end, with due regard to the principles embodied in the Universal Declaration of Human Rights and the rights expressly set forth in article 5 of this Convention, inter  alia:

(a)
Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of another color or ethnic origin, and also the provision of any assistance to racist activities, including the financial thereof;

(b)
Shall declare illegal and prohibit organizations, and also organized and all other propaganda activities, which promote and incite racial discrimination, and shall recognize participation in such organizations or activities as an offense punishable by law;

(c)
Shall not permit public authorities or public institutions, national or local, to promote or incite racial discrimination.
Similarly, the United Nations Declaration on the Elimination of All Forms of Racial Discrimination, as proclaimed by the General Assembly of the United Nations on November 20, 1963, stipulates, in Article 9, the following obligation on the part of signatory states:

Article 9

1.
All propaganda organizations based on ideas or theories of the superiority of one race or group of persons of one color or ethnic origin with a view to justifying or promoting racial discrimination in any form shall be severely condemned.

2.
All incitement to or acts of violence, whether by individuals or organizations against any race or group of persons of another color or ethnic origin shall be considered an offense against society and punishable under law. 

3.
In order to put into effect the purposes and principles of the present Declaration, all States shall take immediate and positive measures, including legislative and other measures, to prosecute and/or outlaw organizations which promote or incite to racial discrimination, or incite to or use violence for purposes of discrimination based on race, color or ethnic origin.



